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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 18’s 

telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC20-01569 
CASE NAME: LAIRD VS. MCARTHUR 
HEARING ON APPLICATION FOR ORDER FOR SALE OF DWELLING 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Vacated. 
 

 

 2.  TIME:  9:00   CASE#: MSC21-00797 
CASE NAME: NICHIPORCHIK VS. GANAPAVARAPU 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY ACTION 
FILED BY RAVIKANTH GANAPAVARAPU, RAVIG, INC. 
* TENTATIVE RULING: * 
 

The motion to compel arbitration is granted. Parties are ordered to submit the matter to 

arbitration. This proceeding is stayed, pending the outcome. (Code Civ. Proc., § 1281.4.) A court 

must order arbitration if it determines that a valid agreement to arbitrate exists. Here, such 

agreement exists, as discussed below. 

Background 

Plaintiff, Dzmitry Nichiporchik, worked as a systems engineer for “Alphabit Technologies,” 

which he contends was the fictitious business name for the joint enterprise operated by 

defendants, Ravikanth Ganapavarapu and Ravig, Inc. (collectively “defendants”) and Salient 
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Global Technologies. Plaintiff also alleges an alter ego relationship existed among the 

defendants.  

In his complaint, plaintiff contends defendants unlawfully misclassified him as an 

independent contractor and denied him wages and other protections of the California Labor 

Code. Plaintiff originally filed this wage-and-hour action in Santa Clara County in June 2020, but 

it was transferred to this Court on a motion by defendants. Plaintiff sent a PAGA notice in July 

2020 and has stated an intention to amend the complaint to state a PAGA claim.  

Defendants have now moved to compel arbitration, arguing the present dispute is subject 

to the arbitration agreement plaintiff signed upon accepting employment, and that plaintiff has 

refused to arbitrate. They contend plaintiff signed an offer letter that was emailed to him which 

indicated all disputes would be resolved by binding arbitration. Defendants submit a declaration 

by defendant and CEO, Ravikanth Ganapavarapu. Defendants also provide a declaration from 

their attorney which attaches (A) the signed employment offer letter, which incorporates and 

summarizes a separate agreement entitled, “At-WiII Employment, Confidential Information, 

Invention Assignment and Arbitration Agreement,” (B) an unsigned copy of the latter agreement, 

which was provided to plaintiff and which defendant Ganapavarapu believes plaintiff signed, 

(C) an email from plaintiff stating he would provide “all documents,” and (D) a tentative ruling 

compelling arbitration in the Safin case, which was heard by another judge of this Court. (See 

Exs. A-D to Declaration of Conor D. Mack in Support of Motion, hereinafter “Mack Decl.”)  

Plaintiff opposes the motion, submitting his own declaration, which does not deny having 

signed the arbitration agreements, but does state he does not recall doing so. He argues that, in 

the absence of a signed copy of the “At-WiII Employment, Confidential Information, Invention 

Assignment and Arbitration Agreement,” any arbitration agreement is limited to the terms of the 

offer letter. He also argues the arbitration agreement, regardless of whether it includes only the 

limited language in the offer letter, or whether it includes the separate agreement, is 

unconscionable.  

Plaintiff also disputes the propriety of considering the Safin ruling, especially without 

defendants having submitted a request for judicial notice.  While defendants have provided an 

evidentiary basis for it, the order is not necessary to this ruling. It is also of questionable 

relevance without the underlying facts and because, at least from the record provided, it is not 

the final order in that case.   

Analysis 

A. Existence of Agreement 

A written agreement to submit to arbitration an existing controversy or a controversy 

thereafter arising is valid, enforceable and irrevocable, save upon such grounds as exist for the 

revocation of any contract. (Code Civ. Proc., § 1281.) The party seeking arbitration bears the 

burden of proving the existence of an arbitration agreement, and the party opposing arbitration 

bears the burden of proving any defense, such as unconscionability. (Pinnacle Museum Tower 

Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 236.)  

In California, contract formation requires free and mutual consent communicated to each 

other. (Civ. Code, § 1565.) Mutual assent is determined under an objective standard applied to 
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the outward manifestations or expressions of the parties. (Esparza v. Sand & Sea, Inc. (2016) 2 

Cal.App.5th 781, 788.) A party's acceptance of an agreement to arbitrate may be express or 

implied-in-fact. (Craig v. Brown & Root (2000) 84 Cal.App.4th 416, 420.) 

The “At-WiII Employment, Confidential Information, Invention Assignment and Arbitration 

Agreement” is not signed, but the offer letter, which is signed, explicitly incorporates and refers to 

that agreement as a condition of employment. No one disputes plaintiff ultimately accepted the 

position. Plaintiff’s responsive email suggests he received multiple “documents.” This is 

consistent with the offer’s listed “enclosures,” describing the separate agreement. Plaintiff now 

states in his declaration that he does not recall signing a separate arbitration agreement, but he 

does not dispute receiving it, or object to the evidence offered by defendants. Accordingly, 

defendants have sufficiently met their burden to show mutual assent to the “At-WiII Employment, 

Confidential Information, Invention Assignment and Arbitration Agreement.”  

B. Enforceability / Unconscionability 

Next, we turn to the question of whether the arbitration agreement is unconscionable and 

the standards articulated in Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 

Cal.4th 83. To briefly recapitulate the principles of unconscionability, the doctrine has both a 

procedural and a substantive element, the former focusing on oppression or surprise due to 

unequal bargaining power, the latter on overly harsh or one-sided results. The procedural 

element of an unconscionable contract generally takes the form of a contract of adhesion,  which, 

imposed and drafted by the party of superior bargaining strength, relegates to the subscribing 

party only the opportunity to adhere to the contract or reject it. (Little v. Auto Stiegler, Inc. (2003) 

29 Cal.4th 1064, 1071, citing Armendariz, supra, at pp. 113-114.)  

While both procedural and substantive unconscionability must be present in order to 

declare a contract term unconscionable, they need not be present in the same degree. (Sanchez 

v. Valencia Holding Co. LLC (2015) 61 Cal.4th 899, 910.) “‘[T]he more substantively oppressive 

the contract term, the less evidence of procedural unconscionability is required to come to the 

conclusion that the term is unenforceable, and vice versa.’” (Id., quoting Armendariz at 114.) 

1. Procedural  

The procedural unconscionability analysis is laid out in OTO, L.L.C. v. Kho (2019) 8 

Cal.5th 111. The analysis begins with an inquiry into whether the contract is one of adhesion. (Id. 

at pp. 126-127, citations omitted.) An adhesive contract is standardized, generally on a 

preprinted form, and offered by the party with superior bargaining power on a take-it-or-leave-it 

basis. (Ibid.) Arbitration contracts imposed as a condition of employment are typically adhesive. 

(Ibid.) An adhesive arbitration clause may still be legally enforceable if it (1) falls within the 

reasonable expectations of the weaker party, and (2) is not unduly oppressive or unconscionable 

(Cnty. of Solano v. Lionsgate Corp. (2005) 126 Cal.App.4th 741, 750.) 

The pertinent question, then, is whether circumstances of the contract's formation created 

such oppression or surprise that closer scrutiny of its overall fairness is required. Oppression 

occurs where a contract involves lack of negotiation and meaningful choice, surprise where the 

allegedly unconscionable provision is hidden within a prolix printed form. (OTO, L.L.C., supra, 8 

Cal.5th at p. 126.) The circumstances relevant to establishing oppression include, but are not 
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limited to (1) the amount of time the party is given to consider the proposed contract; (2) the 

amount and type of pressure exerted on the party to sign the proposed contract; (3) the length of 

the proposed contract and the length and complexity of the challenged provision; (4) the 

education and experience of the party; and (5) whether the party's review of the proposed 

contract was aided by an attorney. (Ibid.) 

Here, any surprise or oppression is minimal. Plaintiff’s declaration contains no information 

concerning the circumstances surrounding his signing the offer letter, but it appears from 

defendants’ evidence that the transaction was primarily over email. This suggests plaintiff had a 

day or more to review, think about it in private, and/or seek counsel, if desired. Not only did he 

perceive a right to negotiate the terms, but he did so with respect to being able to work on his 

startups in his spare time. (See Ex. C to Mack Decl.) Plaintiff does not describe any particular 

pressure applied to coerce his signature. While the circumstances here show plaintiff’s 

agreement to arbitration was a precondition to employment, no additional surprise or oppression 

has been established. 

Plaintiff argues that the passage of recent legislation, California Labor Code § 432.6 (also 

known as AB 51), is indicative of the Legislative intent to prohibit mandatory arbitration 

agreements as a condition of employment. While the Court agrees with respect to legislative 

intent, this law is not in effect because of the current procedural posture of a case challenging it.  

Plaintiff’s argument that the agreement fails to identify governing rules is unpersuasive 

since the agreement specifically provides it is governed by “AAA'S National Rules for the 

Resolution of Employment Disputes.” Further, no element of surprise exists where both the offer 

letter and the agreement indicate plaintiff will only pay the first $125 in costs. (Mack Decl., Ex. A 

at p. 2, ¶(v); Ex. B at 11(B).)  

Even if the offer letter controlled, the terms would be sufficient. In the absence of the 

specification by contract of other rules, arbitration is conducted under the California Arbitration 

Act. (Code Civ. Proc. §§1280-1294.2.) 

As to plaintiff’s last point regarding the agreement’s failure to identify all defendants, his 

allegations belie any significant distinction in this regard. “[A plaintiff] is bound by the legal 

consequences of his allegations […]. An agency relationship among defendants is sufficient to 

allow the alleged agents to invoke the benefit of an arbitration agreement executed by their 

principal even though the agents are not parties to the agreement. (Thomas v. Westlake (2012) 

204 Cal.App.4th 605, 614-615, citations omitted.) 

To deny enforcement of an arbitration agreement, both procedural and substantive 

unconscionability must be present. 

2. Substantive 

Plaintiff argues the agreement is substantively unconscionable because it contains: (1) an 

illegal PAGA waiver, (2) potentially excessive fees for plaintiff, (3) a one-sided waiver of a jury 

trial, and (4) a waiver of judicial review. 

Substantive unconscionability focuses on the actual terms of the agreement and 

evaluates whether they create overly harsh or one-sided results. (Armendariz, supra, 24 Cal. 4th 

at p. 114.) A contract term is not substantively unconscionable when it merely gives one side a 
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greater benefit.  (Pinnacle, supra, 55 Cal.4th at p. 246, internal quotations omitted.) “Not all one-

sided contract provisions are unconscionable; hence the various intensifiers in our formulations: 

‘overly harsh,’ ‘unduly oppressive,’ ‘unreasonably favorable.’” (Sanchez, supra, emphasis in 

original.) To be substantively unconscionable, the agreement must be something more than a 

mere “bad bargain.” (Id.)  

First, while PAGA claims cannot be compelled to arbitration (see Bautista v. Fantasy 

Activewear, Inc. (2020) 52 Cal.App.5th 650, 653), the language here is not clearly a waiver of 

such claims and, to the extent it is, it would be unenforceable, but severable. 

As to plaintiff’s concern that he could be liable for excessive fees under the terms of the 

agreement, it is unfounded. As mentioned above, both the offer letter and the agreement indicate 

plaintiff will only pay the first $125 in costs. (Mack Decl., Ex. A at p. 2, ¶(v); Ex. B at 11(B).) This 

conforms with the Armendariz requirement that the employee cannot be required to bear 

expenses beyond any he would bear if the action were brought in court. The AAA rules affirm 

that any agreement by the parties with respect to fees will determine how they are paid so 

excessive fees is not a basis for finding substantive unconscionability. Considering the full text in 

paragraph 11 of the “At-WiII Employment, Confidential Information, Invention Assignment and 

Arbitration Agreement,” any ambiguity disappears about whether “arbitration fees” includes other 

costs, such as administrative costs. The term is to be construed broadly in accordance with that 

language. 

Additionally, the jury waiver is mutual. While the offer letter notes, “you are waiving any 

and all rights to a jury," [emphasis added], this clarifying language follows the statement, “you 

and the Company agree that (i) any and all disputes between you and the Company shall be fully 

and finally resolved by binding arbitration […].”  

Finally, “the fact that an arbitration agreement does not explicitly provide for judicial 

review is no basis for invalidating it.” (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1075, fn. 

1, citing Armendariz, supra, 24 Cal.4th at p. 107.) 

 The parties’ agreement to arbitrate here is not substantively unconscionable. 

 

  

 3.  TIME:  9:00   CASE#: MSC21-01199 
CASE NAME: PATRAS VS. HIEDA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY DESMOND HIEDA 
* TENTATIVE RULING: * 
 

Defendant Desmond Hieda’s demurrer is sustained without leave to amend.  

Plaintiff Ruth Patras is suing Desmond Hieda for negligence and premises liability. Patras 

alleges that she was injured when she bent over a low bed and over-extended her back. Patras 

alleges that Hieda owed her a duty of care and breached the duty of care. Patras also alleges 

Hieda owned and maintained the property where the injury happened. The accident happened in 

June 2019.  
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Hieda (through his guardian ad litem) demurs to both causes of action in the complaint, 

arguing that he did not owe a duty of care because he was a young child.  

When ruling on the demurrer, the Court considers the facts alleged in the complaint, 

along with matters which may be judicially noticed. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

The Court may reject factual allegations in the complaint that are contradicted by matters subject 

to judicial notice. (Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1474.)  

The Court takes judicial notice that Hieda was born in December 2014. (Evidence Code 

section 452(d), (h); see also Hong Soo Shin v. Oyoung Kong (2000) 80 Cal.App.4th 498, 503, fn. 

2 [taking judicial notice of a birth certificate]; In re Marven C. (1995) 33 Cal.App.4th 482, 486 

[approved of trial court taking judicial notice of a foreign birth certificate to determine a child’s 

age].) Thus, at the time of the alleged incident, Hieda was about four years old.  

Children do not owe the same duty of care as adults. “They are only required to exercise 

that degree of care expected of children of like age, experience and intelligence.” (Daun v. 

Truax (1961) 56 Cal.2d 647, 654.) In addition, “minors under the age of five are, as a matter of 

law, deemed incapable of negligent acts, i.e., failing to exercise reasonable care under the 

circumstances. (Christian v. Goodwin (1961) 188 Cal.App.2d 650, 652- 654 and cases collected 

there.)” (People v. Berry (1991) 1 Cal.App.4th 778, 785.) Thus, as a matter of law Hieda cannot 

be sued for negligence or premises liability (which is a form of negligence).  

The demurer is sustained without leave to amend.  

In her opposition, Patras does not argue that the birth certificate is wrong and that Hieda 

was actually an adult at the time of the injury Nor does Patras address the standards for children 

of any age, let alone those under five years old. Instead, Patras (through her attorney) simply 

ignores these facts and argues that she has alleged a claim for negligence.  

It is important to remember that when an attorney, here Gunter Mihaescu, signed the 

complaint and his opposition to the demurrer he was representing “that to the best of [his] 

knowledge, information, and belief, formed after an inquiry reasonable under the 

circumstances…  [t]he claims, defenses, and other legal contentions therein are warranted by 

existing law or by a nonfrivolous argument for the extension, modification, or reversal of existing 

law or the establishment of new law. [And] [t]he allegations and other factual contentions have 

evidentiary support or, if specifically so identified, are likely to have evidentiary support after a 

reasonable opportunity for further investigation or discovery.” (Code of Civil Procedure § 

128.7(b)(2), (3).) Mihaescu’s conduct in filing this complaint and continuing to pursue it without 

addressing the fact that the defendant is a young child raises questions about whether he 

complied with section 128.7 in this case. 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   18 
HEARING DATE:   03/14/22 

 

- 7 - 

 4.  TIME:  9:00   CASE#: MSC21-01479 
CASE NAME: INTEGON NATIONAL VS. VILLA 
HEARING ON MOTION FOR ENTRY OF COURT JUDGMENT AFTER DEFAULT 
FILED BY INTEGON NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of court judgment after default is granted. 

 

  

 5.  TIME:  9:00   CASE#: MSC21-02279 
CASE NAME: ACF FINCO I LP VS. CHEIFETZ 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREG CHEIFETZ 
* TENTATIVE RULING: * 
 
 Defendant Greg Cheifetz’s demurrer is sustained in part and overruled in part.  
Demurrer to the First (Breach of Contract), Second (Common Counts), Third (Account Stated), 
Fourth (Open Book Account) and Fifth (Quantum Meriut) Causes of Action is sustained without 
leave to amend.  The claims are barred by the 2-year contractual limitations period and the 2-
year statute of limitations for quantum meriut action.  The Sixth Cause of Action (Violation of 
Prompt Payment Statute) is sustained with leave to amend.  Plaintiff failed to allege facts 
sufficient to state a cause of action. The demurrer is overruled as the Seventh Cause of Action 
(Declaratory Relief).   
 
 
Background 
 
    Defendant Greg Cheifetz is the owner of a residential real property located at 993 
Iroquois Drive in Pleasant Hill.  On or about August 24, 2017, Cheifetz entered into a written 
agreement with Petersen-Dean, Inc. (“PDI”), wherein PDI agreed to furnish roof installation labor, 
materials, and equipment for improvements at the property. Defendant failed and refused to pay 
for the work. 
 
 PDI filed for bankruptcy and the Bankruptcy Court assigned the rights of PDI against 
Defendant Cheifetz to Plaintiff ACF Finco I LP.  ACF filed this action on October 29, 2021. A 
balance of $33,357.06 remains due and payable. 
 
 
Motion 
 
 Defendant Greg Cheifetz demurs to each of the seven causes of action on the ground the 
cause of action failed to state facts sufficient to constitute a cause of action (Code of Civil 
Procedure § 430.10(e) and the causes of action are uncertain (CCP § 430.10(e).)   
 
California Debt Buying Practices Act 
 First, Defendant argues the claimed debt in this case is a “consumer debt,” as defined in 
Civil Code § 1788.58.  Defendant argues that Plaintiff does not and cannot meet the 
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requirements of the California Debt Buying Practice Act. (Civil Code § 1788.50(d).) Defendant 
argues Plaintiff, as a debt buyer, failed to include the allegations required by Civil Code 1788.58. 
Plaintiff’s complaint failed to include information such as the debt balance at charge off and 
explanation of the amount, nature, and reason for post-charge off interest and fees. Plaintiff 
alleges that he acquired the rights to this action through the bankruptcy court, but Defendant 
argues that Plaintiff failed to attach any proof of standing.  
 
 In the Opposition, Plaintiff points out that ACF is an assignee, not a buyer of debt.  It 
acquired its rights through PDI’s bankruptcy case.  It did not buy the debts of PDI. This is not a 
collections case.  Therefore, Civil Code § 1788.58 is not applicable.   
 
 In response, Defendant argues that Plaintiff’s statement is conclusory and it does not 
attach any proof of standing. Defendant argues Plaintiff’s attached declarations in support of the 
opposition, which serve no purpose.  “A declaration filed in opposition to a demurrer is "a nullity, 
of no purpose or effect whatever' in consideration of a demurrer.” 
(Kahn v. Superior Court (1987) 188 Cal.App.3d 752, 770.) “In such proceedings defects of a 
complaint are properly cured by amendments thereto, not by extraneous factual recitals in 
"response" to the demurrers.”  (Allred v. Bekins Wide World Van Services (1975) 45 Cal.App.3d 
984, 993.) 
 
 Defendant’s demurrer to the complaint on the ground Plaintiff has not alleged all the facts 
required under the California Debt Buying Practices Act is not well-taken. 
Civil Code § 1788.50 provides, “This title shall apply to debt buyers with respect to all consumer 
debt sold or resold on or after January 1, 2014.”  “Debt buyer” means a person or entity that is 
regularly engaged in the business of purchasing charged-off consumer debt for collection 
purposes, whether it collects the debt itself, hires a third party for collection, or hires an attorney-
at-law for collection litigation.”  (Civil Code § 1788.50(a).) 
 
 Here, Plaintiff alleged it was assigned the right by the Bankruptcy Court. (Complaint, ¶14.)  
The truth of this allegation is assumed.  Defendant has not provided any evidence that the Court 
may take judicial notice of to contradict this allegation.   
 
Standing 
 
 Defendant demurs to the breach of contract claim on the grounds Plaintiff has   failed to 
include proof of standing to enforce the contract. 
 
 In opposition, Plaintiff argues that at this stage of the pleading, proof is not required.  
Plaintiff argues it adequately and clearly stated facts showing it has standing.  The Court should 
assume the truth of the properly pleaded factual allegations.  (Ivanoff v. Bank of America, N.A. 
(2017) 9 Cal.App.5th 719, 725.)  Plaintiff contends it has stated sufficient facts to support a cause 
of action.   
 
 In response, Defendant argues that Plaintiff appears to admit standing was absent from 
the Complaint.  Plaintiff argues that standing is a prerequisite to bring a cause of action and 
Plaintiff fails to articulate such standing. 
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 The Court finds Defendant’s argument on standing is not well-taken.  Here, Plaintiff 
alleges that the order assigning the rights to ACF was granted on November 16, 2020, by the 
U.S. Bankruptcy court, District of Nevada.  Plaintiff alleges that ACF now stands in the place of 
PDI I this entire action.  Any allegations made by PDI are also alleged by ACF.  (Complaint, 
¶¶ 14, 15.)  Plaintiff has alleged sufficient facts to demonstrate standing. 
 
 
Statute of Limitations 
 
 Defendant demurs to the complaint on the ground this action is barred by the contract’s 
limitation period.   The roofing contract contains the following provision:  “No action or arbitration 
from or related to the contract or the performance thereof shall be commenced by either party 
against the other more than two years after the completion or cessation of work under this 
contract.”  Here, the work was completed in 2017.  This action was filed on October 29, 2021. 
The breach of contract claim does not comply with the 2-year statute of limitations.   Defendant 
also argues the claim for violation of prompt payment and declaratory relief are similarly barred. 
 
 In opposition to the demurrer, Plaintiff admits the statute of limitations argument is 
Defendant’s strongest argument, but argues it fails because the limitations period stated in the 
contract does not apply to Plaintiff.  ACF was not a party to contract between PDI and Cheifetz.  
The limitations language in the contract is limited to the parties to the contract.  Plaintiff argues 
the very specific, clear, and precise language indicates that this particular clause does not apply 
to ACF because it was not a party to the contract. PDI could have included language that 
prohibited heirs, assignees, agents, successors, etc. from pursing a cause of action based on 
this limitation provision, but it did not. 
 
 Plaintiff points out the original case was timely filed.  The original complaint was filed on 
December 7, 2018.  Plaintiff argues the original case was dismissed inadvertently in violation of 
the bankruptcy automatic stay.  Plaintiff also argues that since it was not a party to the contract, 
the only statute of limitations that is applicable is the four-year statute prescribed by Code.  Here, 
the work was not completed until December 2017, according to PDI’s previous in-house counsel.  
The statute of limitations would have expired in December of 2021.  This action was timely filed 
on October 29, 2021. 
 
 In the Reply, Defendant argues that on the face of the complaint, it does not comply with 
the two-year statute of limitations.  Defendant points out that the complaint states that Plaintiff 
“stands in the place of PDI in the entire action.”  Defendant argues that it appears Plaintiff wants 
the Court to enforce the other terms of the contract, but disregard the contractual provision that 
bars the claim as untimely. 
 
 The Court agrees the 2-year statute of limitations provision of the contract is applicable to 
ACF. “An assignment... usually refers to the transfer of a cause of action or rights in or 
concerning property—as opposed to the particular item of property itself.”  (Creative Ventures, 
LLC v. Jim Ward & Associates (2011) 195 Cal.App.4th 1430, 1447.) “In the case of assignment, 
the assignee's rights are derivative of whatever rights the assignor may have. Thus, the general 
rule is that the assignee takes subject to all equities and defenses existing in favor of the maker.” 
(Ibid.)  “An assignment carries with it all the rights of the assignor…. The assignee  stands in the 
shoes’ of the assignor, taking his rights and remedies, subject to any defenses which the obligor 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   18 
HEARING DATE:   03/14/22 

 

- 10 - 

has against the assignor prior to notice of the assignment.’[Citation.]” (Johnson v. County of 
Fresno (2003) 111 Cal.App.4th 1087, 1096.) 
 
  Plaintiff argues that it stands in the shoes of PDI.  PDI’s contract claims were subject to 
the 2-year statute of limitations agreed to in the contract. 
 
 As to the declaratory relief claim, it is based on a written instrument. “The limitations 
period for declaratory relief claims depends on ‘the right or obligation sought to be enforced’ and 
the statute of limitations ‘generally follows its application to actions for damages or injunction on 
the same rights and obligations.’ [Citation.] (Ginsberg v. Gamson (2012) 205 Cal.App.4th 873, 
883.) A four-year statute of limitations applied. (Ibid.) 
 
   The statutes of limitation do not begin to run until a cause of action accrues.  “Generally 
speaking, a cause of action accrues at “the time when the cause of action is complete with all of 
its elements.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 806.)  Here, the 
complaint does not allege when the dispute arose or when the work was completed although it 
has argued the work was completed in December 2017.  The declaratory relief claims is not 
clearly barred by the statute of limitations. 
 
   As to the claim for violation of the Prompt Payment Statute, the Complaint does not 
allege the particular statute violated and Defendant has alleged the applicable statute of 
limitations.  On the face of the complaint is not clear the claim is barred by the statute of 
limitations. 
 
 
Common Counts Causes of Action in the Complaint 
 
 Defendant argues that it is improper for Plaintiff to sue for common counts, when a 
contract specifies the terms.  “The general rule is that where an action is based upon a special 
contract, a common count will not support the action, but the plaintiff must declare specially on 
the contract.”  (Rains v. Arnett (1961) 189 Cal.App.2d 337, 343.) 
 
 Also, Defendant argues that since the breach of contract claim fails for lack of standing, 
the common counts also fail.  "[I]f plaintiff is not entitled to recover under one count in a complaint 
wherein all the facts upon which his demand is based are specifically pleaded, it is proper to 
sustain a demurrer to a common count set forth in the complaint, the recovery under which is 
obviously based on the set of facts specifically pleaded in the other count."  (Jones v. Daly (1981) 
122 Cal.App.3d 500, 510.) 
 
 In opposing the demurrer on this ground, Plaintiff contends that Defendant has no 
argument why the common counts causes of action should fail.  According to Plaintiff, Defendant 
cites case law, but the cases are inapplicable and Defendant does not explain why the cases 
should apply.    
 
 “Common counts include counts for money had and received, work and labor, goods sold 
and delivered, money lent, money paid, and the quantum counts for the reasonable value of 
services or goods sold. They can be utilized as alternative theories of recovery in the event that 
all the elements of claim at law are not met.”  (California Pretrial Practice & Forms § 3:164.) 
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 Here, Defendant failed to note the exception stated in Rains v. Arnett. “The general rule is 
that where an action is based upon a special contract, a common count will not support the 
action, but the plaintiff must declare specially on the contract. [Citation.]  One recognized 
exception to the general rule arises when a party to a special contract has performed his part, 
and nothing remains to be performed but the payment of the money due him on the contract.”  
(Rains v. Arnett (1961) 189 Cal.App.2d 337, 343.) “The existence of the written contract was 
no bar to plaintiff's right to proceed upon the common count. Where a party to 
an express contract has fully performed and nothing remains to be performed but the payment of 
money due him, he may proceed upon the appropriate common count.”  (Pierce Eng'g Co. v. 
Chohon (1961) 196 Cal.App.2d 516, 519.) 
 
 “As Witkin states in his text, "A common count is proper whenever the plaintiff claims a 
sum of money due, either as an indebtedness in a sum certain, or for the reasonable value of 
services, goods, etc., furnished. It makes no difference in such a case that the proof shows the 
original transaction to be an express contract, a contract implied in fact, or a quasi-contract." 
(Id., at p. 2085.)  (Kawasho Internat., U.S.A. v. Lakewood Pipe Serv. (1983) 152 Cal.App.3d 785, 
793.)  
 The case law show that common counts claims are appropriate even when an express 
contract is alleged where the one party has performed. The issue here is whether the common 
counts are also barred by the contractual limitations for filing an action. It appears so.  Here, the 
breach of contract claim is barred by the 2-year contractual limitations.  “Indeed, courts uniformly 
hold that a plaintiff cannot use the device of pleading a common count, such as an open book 
account or account stated, in order to extend the statute of limitations period when the basis of 
the common count claim is factually identical to the barred contract claim.” (Leighton v. 
Forster (2017) 8 Cal.App.5th 467, 494.) 
 
 As to the quantum meriut claim, “the statute of limitations for quantum meruit claims is 
two years. (Code Civ. Proc., § 339.) Generally, the statute of limitations commences when a 
party knows or should know the facts essential to the claim.”(Vishva Dev, M.D., Inc. v. Blue 
Shield of California Life & Health Ins. Co. (2016) 2 Cal.App.5th 1218, 1223.) Here, Plaintiff insist 
that the work was completed in December 2017.  The statute would have run in December 2019. 
 
  
Defendant’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452(d), Defendant requests the Court to take judicial notice 
of the following documents: 

1. Exhibit A--Complaint filed by Petersen-Dean, Inc. 
2. Exhibit B—copy of Notice of Settlement of Entire Case, filed by Petersen-Dean, Inc.                                             

  
           The Court takes judicial notice of the document’s existence, but not the truth of the 
matters asserted therein.   
 
 
Plaintiff’s Request for Judicial Notice  
 Pursuant to Evidence Code § 452(d), Plaintiff requests the Court to take judicial notice of 
the following: 

1. Exhibit F—Complaint filed in this action 
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2. Exhibit C—Order granting debtor’s motion for approval of compromise 
 

 The Court takes justice notice of Exhibit C.  The Court takes judicial notice of the 
document’s existence in Exhibit F, but not the truth of the matters asserted therein. 

 

  

 6.  TIME:  9:00   CASE#: MSC21-02379 
CASE NAME: LEE VS. PETERS 
HEARING ON MOTION TO EXTEND DEADLINE FOR SERVICE OF PROCESS 
FILED BY DONALD LEE 
 
Motion moot.  Defendant LPW Consultants, LLC filed an answer on February 23, 2022. 

 

 

 


